The abuse of power in Indonesia has been regulated in the realm of administrative law at the
A. INTRODUCTION
The concept about a state of law has emerged and popular in the XIX century as a reaction to the arbitrariness that happened in the past (Ni'matul Huda. 2005: 1).The Constitution of 1945 has reflected the concept of thought that uphold the human rights and guarantee the rights of all citizens are equal before the law and the government, as well as the obligation to uphold the law and the government without any exception. According to Sri Soemantri a constitutional state must meet several elements, those are :
1) The Government in carrying out its duties and responsibilities should be based on law or legislation; 2) The guarantee of the human rights (for citizens);
3) The division of power in the state 4) The supervision of the justice agencies (Sri Soemantri. 1992:29) .
The Republic of Indonesia is basically a state of law, means that the concept of Pancasila law is essentially has the elements contained in the rechtsstaat concept and the rule of law concept. With the combination of those concepts, would for sure have the consequence that the State shall guarantee the rights and obligations as well as legal protection against all parts of Indonesia. One of the most important elements from the state of law is that the government in carrying out its duties and responsibilities should be based on law or legislation (Sri Soemantri, 1995: 29) .
The state apparatus throughout the world, including Indonesia in performing their functions, duties and authorities is referring to the main legal instrument of positive law. This is to prevent arbitrary action and also for the bureaucracy movement in government can runnsmoothly in accordance with the service standards that have been set by the government, so that the public interest can be served by the best, so in this case the restrictions on the power are needed.
The restriction on the government (executive) power in administrative law area is not only based on the principle of legality. The restrictions on the government power or state administration officials are also done through other methods or mechanisms. It appears in the form of restrictions on the government power or state administration officials who are bound or free (discretion) (Hotma P. Sibuea. 2010: 141) .Thefree restrictions on thegovernment power or state administration officials are done through some policy testing mechanism determined for the governments or officials of state administration.
State officials in carrying out its functions, especially the function of the state administration are certainly understood that the administrative law gives a discretionary power-"vrijbestuur "," Freies ermessen "-to carry out "beleid"in order to run the duties and responsibilities of the government (O.C. Kaligis. 2012:130) .
The core of the problems that deal with the discretion now are that the state officials from the ministerial level to regents or all public officials are scared to take or make a policy, this is due to the concerns that they would get affected by the problem or dealing with the law enforcement officials. This is understandable because since entering the reformation era until now there has been many state officials from ministerial level to regents or city government officials even villages affected by the criminalization discretion that has been created and run.
For example, in 2015 there were 2 Governors of Bank Indonesia, 18 Governors, one Indonesia National Army General and from the National Police Officersthere were 1 four-star general and 3 three-star generals, besides that from the legislative House of Representatives there were more or less than40, more than 200 mayors and regents also had some legal problems in the realm of criminal and had to go to jail.
In 2014 was born theLaw Number 30 Year 2014 on Goverment Administration that expected to be a legal basis protection of state leaders who issued a discretion in serving and providing services to meet the public interest. But in 2016 semester 1, some state officials affected or suspected corruption at the level of investigation, based on ICW's report there were 217 suspects from Bureaucrats area, 107 suspects from Director / President / Consultant, 24 suspects from the members of theHouse of Representative /Assembly at Regional/Leadership of Political Party at Regional Level, 14 suspects from officials state /local enterprises, 10 suspects fromvillage chief/Subdistrict head, 7 suspects from the regional head. While in the period 2010-2015 there were a total of 110 suspects. They were 16 suspects from the Regent and the Vice Regent, 34 suspects from mayor, 7 suspects from deputy mayor, 14 suspects from Governor and two suspects from Deputy Governor (Media Indonesia. 2016 Century. Not to mention there is currently village fund program which has been implemented to build the villages, it is also potentially caused the village policies (discretion)into a criminal law problem.
With the concerns of the state officials to issue a discretionary certainly will indirectly affect the tasks and functions in developing countries, that impact of slowing the infrastructure development and also can lead to a stagnant economic growth. Whereas the policy (discretionary) is in the realm of administrative law, but the fact that the policy is being criminalized, creating the impression that discretion is in the gray zone. Thus certainly creates a perception that there is no clear limit to when a policy decision (discretion) and its implementation, which can be imprisoned and that can not be criminalized.
The Problems are added with the two regulatory provisions of the law with a different realm that regulate the abuse of power. The abuse of power has been set in the Law Number 
B. PROBLEM STATEMENT
Based on those things, the important issues to be focused on are that: The problems studied in this paper is the view reflection of the discretion that contains the abuse of power elements by state officials in terms of the Law of Corruption andGoverment Administration Law, in this case is to find out if a discretion contains an abuse of power element, can it be included in a state administration law especially the Goverment Administration Law or can it be included in the criminal law especially the Corruption Eradication Law? The testing includes comparing the provisions of the legislation both from the standpoint of material law and formal law in order to provide legal certainty.
C. RESEARCH METHODS
This study uses a normative method, which is Explorative-analytical. The data used is secondary data, in the form of primary legal materials and secondary law (Soerjono Soekanto has existed), which it is not a rule that can be applied, but which can be changed) (J.J.H. Bruggink,1999: 119) . Other than that, when the Constitutional Court sated a phrase against the material law in Article 2 (1) does not have the binding force, so the transitoir legal principles (transition)
will be applied as in Article 1 (2) of the Criminal Code which states "If the regulations law changed after the deed is done, the most favorable provision to the defendant will be applied". That changing phrase is of course based on the unlimited material theory that all of the changing reasons either change because changes in the legal sense of the legislators and change because a situation has passed,including a change in the meaning of Article 2 (1) Criminal Code. It is used in order to protect the people's interests from the arbitrary actions by the rulers. Do not let the rules that will come after is heavier imposed on the defendant. But it will be applied instead if profitable (Andi Hamzah. 2012: 72) . This problem is focuses on the human Rights protection as stated by Andi Hamzah.
3) Third, concerning discretionary powers misuse of the State officials itself,the Supreme Court has applied the doctrine against the material law in a negative function as in the Decision of corruption of Machrus Effendi M.A's case. Every person who has the intention to benefit him/herself,other persons or a corporation is abusing the power,chances orfacility that he/she has because of a potition that can harm the state finance or state economy, Article 18 (1) of Goverment Administration Law explains more detail about the criteria of exceeding the power that if the discretion done over: (a) the lenght of service or the authority, (b)the borderlin of the authorityand or (c) against the legal provision. Article 18 (2) of Goverment Administration Law mention that the criteria of confounding the authority is if it meets the elements(a) outside the coverage area or the material authority given (b) against the goal of the authority given Article 18 (3) of Goverment Administration Law a discretion catagorized by the arbitrary act is if it meets the criteria of (a) done without thebasic authority and or (b) against the court ruling which has a fixed legal force.
Legal consequence
Article 19 (1) Toward exceeding the length of service or the authority length of service, against the legislations,without the basic authority,against the court ruling which has a fixed legal force. So the legal consequece is an invalid legal consequence.
shall be punished with imprisonment for life or imprisonment of a minimum of 1 (one) year and a maximum of 20 (twenty) years and or a fine of Rp. 50,000,000.00 (fifty million rupiah) and Rp. 1,000,000,000.00 (one billion rupiah). Article 19 (2) Outside thecoverage areas of authority given or against the goal of authority given, then the legal consequence is in the form of irrevocable.
Article 20 (6) On Government Administration Law in Article 17 about the types of power abuse in the form of (a) exceeds authority, (b) confound authority, (c) act arbitrarily which has the legal effect that the invalid legal consequences and may be canceled. In Article 20 (6) shall be declared if there are losses that occur due to administrative error caused by abuse of power, then charged to the government officials concerned that may also lead to a sanction. This means that if there is abuse of power that cause the state loss, the sanctions will be returning the loss and can also be added to sanctions as stipulated in Article 80 (3) which is the termination.
While, in Article 3 on Corruption Eradication there are some aspects of abusing the power that could harm the country's finances. What is meant by "abusing" is a very broad sense and is not limited coverage in a limited asthe provisions of Article 52 of the Criminal
Code. According to Lilik Mulyadi, concretely "abusing" here can be interpreted in the perspective of using their rights and powers inapropriately such as only profitable for their children, grandchildren, family or friends (Lilik Mulyadi. 2007: 93) . Furthermore, he stated about the "misuse of opportunity", here it can be interpreted as the misuse of time or opportunity for themselves for the existence of their position, while "misuse of facility"
means that there appears to be misuse of equipment or facilities that attached on the offender for a position as a state employee. Meanwhile, according to Sudarto, the term "notch" next to the word "position" is dubious. 2) The emergence of legal uncertainty;
3) Legislation is not done effectively and efficiently; 4) Law dysfunction, means that the law can not do its function to provide guidance to the public behaviors, social control, dispute resolution, and as a means of social change (Iman Suroso. 2016: 157-158).
Besides disharmony can potentially overlapping and overcriminilization that has some impact. First, as stated by Bambang Purnomo, "that needs to remember, on one hand, criminal law and its implementation required as a means to achieve the purpose of the law to create peace because criminal law is a powerful way to tackle crime, but on the other hand the criminal law and its implementation can be harmful to individuals and wider society because it contains the dimensions of absolutism with the tendency of "overcriminilization"
and "crime infection". So that the criminal law will be useless if its existence and implementation does not focus on efficiency and effectiveness in the community" (Bambang Poernomo 1988: 164 2) Abuse of power in the sense that the actions of officials of the state administration is really for the public interest, but clashed with the purpose of the power given by law or other regulations;
3) Abuse of power in the sense of misusing the procedures that should be used to achieve certain goals, but to use other procedures to be implemented (Jean Rivero dan Waline in Ridwan.2014:177) .
Therefore abusing of authority as contained in Article 3 of the Corruption Eradication
Law has a pattern assessment to determine whether there is abuse of power against the law which refers to the opinion of Jean Rivero and Waline above, especially in the form of the number 1, which acts of misuse the power issued by government officials are given with the intent and purpose to enrich themselves, another person or corporation that contain elements of corruption, collusion and nepotism, while the loss of the state is not an absolute requirement in Article 3 of the the CorruptionEradication Law. Meanwhile, abuse of power stipulated in the Law on Government Administration refers to the form of number 2 and 3 in this case, because a welfare state, state interference in people's lives can not be avoided.
Considering of how much duty in serving the public that has to be implemented, it is clear that the officials of the state administration requires freedom of movement, especially to face the urgent issues. While the rule does not yet exist or have not been clear so that it requires a step that sometimes violated the procedure in order to reach and meet the public services andpublic interest, that is the public officials will run the duty to uphold the principles of internal morality of law proposed by Fuller that "the rule must be understandable to Reviews those to Whom they apply." (Joel Feinberg. 2003: 12) .In addition, since because in the Netherlands and Indonesia, the procedure violations are classified as an act againsts the regulations, not a pure abuse of power that against the law. Parameters used is also different.
Parameter abuse of power is the principle of specialty, whereas the parameter ofprocedural violation is the laws and the regulations. In addition, based on the elucidation of Article 53
(2) of Law Number 5 Year 1986 ofThe Administrative Court declared that a procedural violation was classified as "contrary to the provisions of the legislation that are procedural / formal" (Ridwan, 2014: 178) .
In addition to the distinction terminology of abuse of power contained in the Goverment Administration Law and the CorruptionEradication Law as described previously, of course, should be noted also that the Government Administration Law with the Corruption Eradication Law are equally a lex specialistthat of course there will be a problem. In the development of law-including the legal law principle of lex spesialis derogate generalican not resolve the disputes in case of juridical act that threatened more than one law that qualified as bijzoner delic or special offense or a special criminal act 4 . If so, then the principle ofsystematic lex will be used as a derivative of the principle of lex specialist derogate extortion, nepotism and collusion in power abuse act accompanied by the aspects of enormous victims, the defendant residivist and losses can not be recovered (irreparable), so the provisions of CorruptionEradication Law will be as well as the change ofultimium remediuminto remedium premium. It is also considering the placement of criminal sanctions as a premium remedium, must be done carefully and selectively by considering the objective conditions that related to the deeds, subjective things related to the offender, people thought towards the criminal acts and the objective of the punishment that trying to reach (Muladi, 1990: 48) .
With the distinction of terminology and application of the specialist systematic lex principle by considering various aspects above, it is expectedthat the law enforcement officials able to distinguish the meaning of the abuse of power in the realm of criminal law and in the realm of goverment administrative law, because if not, it can lead to overlapping, overcriminilization as well as legal disharmony with the result that has been described above. Criminalization happens against the policies of public officials, can cause legal uncertainty, even in the broader perspective can undermine the law itself because it has superiorized a particular legal aspect in this case is the criminal law and asserted the functions and roles that should be followed by legal aspects /domain such as civil law and goverment administration law and other segments (Moch Iqbal. 2014: 103) .
The Correlation Between
Since . However, given that in practice every pretrial decision that has the force of the law is not always obeyed by the law enforcement plus another with the decision of the pretrial investigation can still be done by issuing warrant investigation again it will cause the problem of legal uncertainty. On the above issues and the judiciary, which has the competence to examine whether or not a power abuse act actually being addressed through the National Meeting of the Supreme Court which was held on 2-6 September 2007 in Makassar which basically argued:
1) A policy is a matter of "freedom of policy" (beleidsvrijheid, Freies ermessen) of the state apparatus in carrying out the public duties, so it can not be judged by the judge of criminal or civil judges. If it is linked with the policy application (beleidsvrijheid, wijsheid, Freies ermessen, beleidsregels) , then the administrative penal law is not included in the domain of corruption. 2) Beleidsvrijheid and wijsheid held by any officials or state officials, who have the authority under the legislation that exists. Restrictions on Beleidsvrijheid apply ifthere are acts that included in abuse of authority/power(detourne-ment de pouvoir and abus de droit). The resolution of these irregularities, done through the administrative tribunals or state administration tribunal. 3) Freies Ermessen used by officials or state officials to act within the framework of an important and urgent solution, which arise and encounter in the country, and should be carried out in order to achieve national objectives. Restrictions on the use of freies Ermessen are parameters the general principles parameters of good governance. 4) Beleidsregels may not exceed or eliminate the hierarchy of legislation, because beleidsregelsis outside the hierarchy of legislation 5) Those policies are only obeyed and judged in terms of administrative law and constitutional law, because it is an administrative law domain. The policy can not be judged by judges, both in terms of the application of public law (criminal) and in terms of private law (civil). It is because the policies of this administration has legal parameters that can only be examined from the aspects ofrecht-matigheid and not dolmatigheid. In this case, the corruption Eradication law can not be applied, because the administrative aspects of the penal law relating to the products or policies given the legal authority by the state administration (Andhi Nirwanto. 2015: 222-223) With regarding the aspects above, the authors take the middle way that in the event of a discretion of public officials or state officials who have been tested and decided by the administrative court to be declared null and there are no elements of power abuse, or in accordance with the procedures and have a permanent legal force, it can not be proposed and applied to the realm of criminal law, especially corruption. Unless law enforcement officials found new evidence in the form of the presence of elements of bribery, graft, collusion and nepotism, enormous victims, defendant residivist, losses can not be recovered (irreparable) at the discretion that has the elements of power abuse, it can be submitted to the realm either through a pretrial criminal law and criminal law enforcement proceeding. This is to avoid the judicial competence overlap between the Administrative Court and the pretrial that led to legal uncertainty. So that prudence requires from the law enforcement authorities in the use of criminal sanctions in legislation in the field of public administration with regard to the principle of proportionality and the subsidarity principle. The principle of proportionality requires a balance between the loss to the limits given by the principle of tolerance with the reaction or criminal sanctions provided, which means whether the use of criminal sanctions are causing a greater loss or not, it shows the presence of punishment when used throughpremium remedium against legal violations power abuse can cause a concern/worry for officials or state officials in making a discretionary in urgent circumstances or situations where there are no legal provisions that may impact indirectly led to the lengthy process of bureaucratic or even the services does not meet the public interest.While the subsidarity principles before an act is stated as a criminal act,it is needed to consider whether the legal interests have been violated by an act or policy that contains elements of power abuse that can still be solved by other legal instruments, it is due to the nature of the crime as ultimum remedium.
Therefore, as we know that both provisions of the Government Administration Law (in the realm of administrative law) nor the provisions of the Corruption Eradication Law can be said to be overlapping and can potentially cause overcriminilization especially regarding the discretion that contains elements of power abuse and indemnification of the state losses, so the examination process done with prudence by law enforcement officials is needed. In this case of course it deals with the Heuristics which is an important process in the enforcement of criminal law and administrative law.This process is related to the structuring of facts and structuring rules (Sidharta. 2016: 9) . Criminal law enforcement process and examination through the administrative court certainly can not be separated from the Heuristics, because in the criminal proceedings to examine the evidence whether or not there are criminal acts starting from the investigation in searching, finding, and at least close to the material truth.
Material truth must not be separated from the finding evidence process and restructuring the facts or events which in the criminal proceedings the positions of the law enforcement must culminate in a final decision (litis finiri oportet).Also in the inspection process at the Administrative Court of testing to determine whether the discretion meets the elements of power abuse or not, of course they need to maximize the examinations based on the existing evidence. Because if therestructuring facts and structuring rules in the criminal proceedings as well as tests performed by the administrative court are not done properlyand carefully, it will make no certainty that should be guaranteed by the State, as in the Constitution Law 1945 in Article 28 (1), letter D, which stated "Everyone has the right to recognition, security, protection and legal certainty and equal treatment before the law". In that provision indicates that Indonesia as a country protects its citizens through legal provisions to obtain legal recognition, legal security, legal protection, legal certainty and legal justice. With the absence of legal certainty can also create injustices for Justiabelen.
E. CLOSING
From the descriptions as mentioned above can be summarized as follows:
1) The main problem which makes an overlapping, overcriminilization and disharmony is the similarity in the formulation of the offense elements of power abuse in the Law on Corruption by the Government Administration Law and make it a lawthat can be approached with a different legal instrument that differ especially the consequences. 
